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the court in quashing the second count of the indictment. It 
will follow from this ruling that a party indicted for an assault, or 
an assault and battery with intent to commit murder in the firs,t 
degree, may, if the evidence justify it, be convicted of the assault, 
or assault and battery with intent to commit murder in the first or 
second degree, or to commit manslaughter, or he may be acquitted 
of any felonious intent and found guilty of the assault or assault 
and battery only. It has been held that a party may be indicted 
of an assault, or an assault and battery with intent to commit 
murder in the second degree : The State v. Kesler, 8 Blackf. 575. 
In such case, therefore, there may be a conviction, if the evidence 
warrant it, of the assault or assault and battery, with intent to 
commit murder in the second degree, or to commit manslaughter, 
or, as in the other case, there may be an acquittal of any intent to 
commit a felony, and a conviction of the assault or assault and 
battery only. If a party be indicted of an assault or an assault 
and battery with intent to commit manslaughter, he may in a proper 
case be convicted of the whole charge, or he may be acquitted of 
the intent to commit manslaughter and found guilty of the misde- 
meanor only. These rules are deducible from sect. 72, p. 405, 2 
G. & H., which provides that upon an indictment for an offence 
consisting of different degrees, the jury may find the defendant not 
guilty of the degree charged, and guilty of any degree inferior 
thereto. The judgment is affirmed. 



Supreme Court of New Brunswick. 

THE SPRING HILL MINING COMPANY v. SHARPE et al. 

The condition of a bond given for the faithful discharge of the duties of the 
treasurer of an incorporated company, declared that S. (the treasurer) should well 
and truly account with the company, and the directors thereof, whenever required, 
for all moneys, &c, which should come into his hands as treasurer, and should well 
and faithfully obey all such by-laws, orders, directions and instructions as the 
board of directors of the company should make, prescribe and appoint. One of 
the by-laws of the company required that the treasurer should make his cash 
deposits in the bank of New Brunswick, as the money was received, and that 
all checks to draw the same should be signed by the president, or two directors 
of the company, and countersigned by the treasurer. In an action on the bond, 
alleging as a breach, that S. had received money as treasurer, which he had 
neglected to pay over on request, and had converted to his own use, the surety 
pleaded, that before any breach of the bond, S., with the knowledge, consent and 
authority of the directors, did not deposit the money in the bank of New Bruns- 
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wick, but kept it in his own custody, and paid it out on his own check, and as he 
thought proper. Held, on demurrer, that an order of the directors, not warranted 
by the act of incorporation or the by-laws, was no justification for the treasurer in 
misappropriating the money, and did not relieve the surety from liability. 

Debt on a bond given for the faithful discharge of the duties 
of the treasurer of an incorporated company. Demurrer to the 
pleas by the surety. 

The opinion of the court was delivered by 

Allen, C. J. — This is an action on a bond given by the defend- 
ant Sharpe, as treasurer of the Spring Hill Mining Company, and 
by the other defendant, Saunders, as surety, for the faithful per- 
formance of Sharpe's duties as treasurer. The bond, after reciting 
that Sharpe had been appointed treasurer of the company, to per- 
form such duties as properly belonged to the office of treasurer, or 
as the directors of the company might at any time thereafter order, 
direct and appoint to be done by him as such treasurer, stated the 
condition of the bond to be, inter alia, that Sharpe should at all 
times thereafter, so long as he continued to be employed as trea- 
surer, well and faithfully behave himself in all things relating to 
the said office, or to duties to be required of, or performed by him 
for the company, and should well and truly account with the com- 
pany and the directors thereof, whenever thereto required, for all 
moneys, funds, securities, books, &c, which should come into his 
hands during his service as treasurer, and pay over and deliver the 
same, or any of them, when required by the company, or the 
directors for the time being, to such person or persons as the 
directors might appoint and direct to receive the same; and should 
well, truly and faithfully obey and keep all such by-laws, regula- 
tions, orders, act of incorporation, directions and instructions, as 
the board of directors for the time being, of the said company, 
should make, ordain, prescribe and appoint. The breaches as- 
signed, were : 1st. That while Sharpe held the office of treasurer, 
he wrongfully withheld and misapplied divers sums of money, to 
wit, the sum of $9194, which had been collected and received by 
him as treasurer on account of the plaintiffs, and converted the same 
to his own use. 2d. That while Sharpe held the office of treasurer, 
the sum of $9194 was received by him as such, and though often 
requested so to do, he did not account for the same to the plaintiff, 
but wholly neglected and omitted so to do. 3d. That the sum of 
$9194 came into the hands of Sharpe as treasurer of the company, 
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and, though often requested by the plaintiffs, he did not pay over 
and deliver the said money to them, but wholly neglected and 
omitted so to do. 

The defendant, Saunders, pleaded, 1st. That by a by-law of the 
company passed on the 19th May 1873, it was provided that the 
treasurer should make his cash deposits in the bank of New Bruns- 
wick, or such other bank as the directors should appoint, as the 
money was received, and that all checks to draw the same should 
be signed by the president, or two directors of the company, and 
countersigned by the treasurer. That by a further by-law passed 
at the same time, it was provided that the directors should have the 
general supervision of the affairs of the company. That the direc- 
tors appointed the bank of New Brunswick as the .bank in which 
the treasurer was to make his cash deposits. That before any 
breach of the condition of the bond, Sharpe, with the knowledge and 
consent of the directors of the company, and without the knowledge 
or consent of the defendant, Saunders, lent the money to other 
persons, whereby the defendant Saunders was discharged from lia- 
bility ; and that all such loss as had been sustained by the plain- 
tiffs, by reason of the supposed breaches of the condition of the 
bond, had arisen by and through the negligence and misconduct 
of the directors, and not otherwise. 2d. That before any of the 
supposed breaches, all the moneys of the plaintiffs in the hands of 
Sharpe, by the carelessness and neglect of the plaintiff and of the 
directors, and in disobedience of the by-laws of the company, were 
not deposited in the bank of New Brunswick as required by the 
by-laws, but were, with the knowledge, consent and authority of 
the directors, and without the knowledge or consent of the defend- 
ant, Saunders, kept by Sharpe in his custody, and by the like 
knowledge, consent and authority of the directors, and without the 
knowledge or consent of the defendant, Saunders, were not drawn 
out of any bank by check, signed by the president or two direc- 
tors, and countersigned by the treasurer of the company, but were 
paid out by Sharpe by his own check, or otherwise, as he thought 
proper; whereby the defendant, Saunders, was discharged from 
liability for Sharpe in that respect. 

I think both these pleas are bad. Assuming that there is no 
substantial difference between an act done by Sharpe with the con- 
sent, and an act done by the 'authority, of the directors, the pleas 
allege, and admit that it was Sharpe's duty, under the by-laws of 
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the company, to deposit in the bank of New Brunswick the moneys 
which came into his hands; that he did not do so ; but, with the 
knowledge, consent and authority of the directors, kept the money 
in his own custody, and lent it, or paid it out as he thought pro- 
per and not in the manner prescribed by the by-law. These pleas 
raise the question whether an order of the directors, made in viola- 
tion of a by-law of the company, will relieve the surety of the 
treasurer from liability. I think it will not. The obligation 
which the surety enters into is, that Sbarpe shall keep and obey 
the by-laws ; and certainly, the mere consent of the directors that 
he should violate them, will not discharge the surety. But I put 
the case as a broader ground, viz. : that an order of the directors 
not warranted by the act of incorporation or the by-laws of the 
company, is no justification of the officer, and will not relieve the 
surety. 

The principle involved in this case, is fully considered, and the 
law very clearly laid down by Mr. Justice Story, in the case of 
Ilinor v. The Mechanics' Battle of Alexandria, 7 Curt. 445. That 
was an action against the sureties in a bond given for the faithful 
discharge of the duties of the cashier of a bank. One ground of 
defence was, that by the usage and practice of the bank, the cash- 
ier had allowed customers to overdraw their accounts and to leave 
their checks and notes charged without funds in the bank to meet 
them ; and it was contended on behalf of the sureties, that the jury 
should have been instructed that those facts constituted a defence 
to the action. Mr. Justice Story, delivering the judgment of the 
court, said : " If the instruction had been given, and thereupon a 
verdict upon these issues had been found for the defendants, could 
any judgment have been given upon these issues in favor of the 
defendants ; or, ought judgment non obstante veredicto to have 
been for the plaintiff? If it ought, then the error becomes wholly 
immaterial, since in no event could the instruction, in point of law, 
have benefited the defendants. Upon deliberate consideration we 
are of opinion that the pleas on which these issues are founded are 
substantially bad. They set up a defence for the cashier, that his 
omission well and truly to perform the duties of cashier, was by 
the wrong connivance and permission of the board of directors. 
The question then comes to this, whether any act or vote of the 
board of directors, in violation of their own duties, and in fraud 
of the rights and interest of the stockholders of the bank could 
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amount to a justification of the cashier, who was a particeps 
criminis ? We are of opinion that it could not. However broad 
and general the powers of the direction may be for the government 
and management of the concerns of the bank, by the general lan- 
guage of the charter and by-laws, those powers are not unlimited, 
but must receive a rational exposition. It cannot be pretended 
that the board could by a vote, authorize the cashier to plunder 
the funds of the bank, or to cheat the stockholders of their in- 
terest therein. No vote could authorize the directors to divide 
among themselves the capital stock, or justify the officers of the 
bank in an avowed embezzlement of its funds. The cases put are 
strong, but they demonstrate the principle only in a more forci- 
ble manner. Every act of fraud, every known departure from 
duty by the board, in connivance with the cashier, for the plain 
purpose of sacrificing the interest of the stockholders, though less 
reprehensible in morals, or less pernicious in its effects than the 
cases supposed, would still be an excess of power, from its illegality, 
and, as such, void as an authority to protect the cashier in his 
wrongful compliance. Now, the very form of these pleas sets up 
the wrong and connivance of the board as a justification ; and such 
wrong and connivance cannot for a moment be admitted as an 
excuse for the misapplication of the funds of the bank by the cash- 
ier. The instruction prayed for, proceeds upon the same princi- 
ples as the pleas. It supposes that the usage and practice of the 
cashier, under the sanction of the board, would justify a known mis- 
application of the funds of the bank. What is that usage and prac- 
tice, as put in the case ? It is a usage to allow customers to over- 
draw, and to have their checks and notes charged up, without present 
funds in the bank. Stripped of all technical disguise, the usage 
and practice thus attempted to be sanctioned, is a usage and prac- 
tice to misapply the funds of the bank, and to connive at the with- 
drawal of the same, without any security, in favor of certain privi- 
leged persons. Such a usage and practice is surely a manifest 
departure from the duty both of the directors and the cashier, and 
cannot receive any countenance in a court of justice. It could not 
be supported by any vote of the directors, however formal; and, 
therefore, whenever done by the cashier, is at his own peril, and 
upon the responsibility of himself and his sureties." 

This clear exposition of the law, and its applicability to the ques- 
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tion now before us, warrants the somewhat lengthy quotation of 
the language of the learned judge, which seems to me to be con- 
clusive against the pleas in this case. 

Obedience of the by-laws by Sharpe, was one of the very things 
for which the surety bound himself. Can he be heard to say that 
he is absolved from his liability for a breach of those by-laws, be- 
cause the directors of the company, in breach of their duty, either 
consented to, or authorized the violation of them by Sharpe? No 
order or direction of the directors with respect to the funds of the 
company, unless within the legitimate authority of the board, 
would be any justification to the treasurer. An order authorizing 
him to retain the money in his own possession, and to pay it out 
to whomsoever he pleased, either by his own check, or otherwise, 
in direct violation of the by-law which requires the money to be 
paid into the Bank of New Brunswick, and to be checked out in a 
particular way, is a clear departure from the duty both of the direc- 
tors and of the treasurer, and to use the language of Mr. Justice 
Story, cannot be supported by any vote of the directors, however 
formal. This principle was acted on in this court, in the case of Fel- 
lows v. The Albert Mining Co., 3 Pugs. 203, where it was held that a 
resolution of the directors of the company, voting a salary to the 
president, which was not authorized by the act of incorpora- 
tion, was invalid, and that no action could be maintained on a bond 
or certificate of indebtedness under the corporate seal, founded on 
such resolution. 

The defendant's counsel relied on the language of Lord Broug- 
ham in Mactaggart v. Watson, 3 CI. & F. 542, where, speaking 
of the liability of sureties, and the duties of creditors to conduct 
themselves according to law, he says : "All this may be generally 
true, and yet, it cannot avail to discharge a surety who has ex- 
pressly bound himself for a person's doing certain things, unless it 
can be shown that the party taking the security has by his conduct 
either prevented the things from being done, or connived at their 
omission, or enabled the person to do what he ought not to have 
done, or leave undone what he ought to have done, and that but 
for such conduct the omission or commission would not have hap- 
pened." 

It was contended that the present case came entirely within 
those principles ; that the plaintiffs by their acts and conduct had 
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enabled Sharpe to do what he ought not to have done as treasurer, 
and that they could not take advantage of their own wrongful act. 
Had the plaintiffs been individuals suing in their own right, and 
capable of acting in person, I am not prepared to dispute the pro- 
position ; but I think there is a difficulty in applying the same rule 
to a corporation. The directors are merely the agents of the com- 
pany. Their duties are pointed out by the act of incorporation, 
or prescribed by the by-laws, which are the promulgated will of 
the company. While they act within the limits' of the authority 
thus given them, the company is liable for their acts ; but beyond 
those limits cannot bind their principals. See the case of The 
Salem Bank v. The Gloucester Bank, 17 Mass. 28. As the by- 
laws of the company are expressly referred to in the bond in this 
case, the sureties are bound to know the duties they prescribe, 
and it is no justification to say that the directors authorized the 
treasurer to violate the by-law, and to commit a breach of his 
duty. 

It was also contended, that as by the condition of the bond the 
treasurer was bound to obey the orders of the directors, any order 
they made respecting the appropriation or payment of the funds of 
the company, was a justification to him, if he acted in accordance 
with it, and a discharge of his sureties. But those words of the 
condition must receive a reasonable construction ; they must neces- 
sarily mean, such orders, directions and instructions as the direc- 
tors can lawfully make and give, not any orders they may choose 
to make in excess of their powers. The general supervision over 
the affairs of the company, which the directors have, must be ex- 
ercised within the limits of their duties as defined by the act of in- 
corporation and the by-laws. To give the words of the condition 
the unlimited construction contended for, would entirely defeat the 
object for which the by-law was passed, directing the company's 
moneys to be paid into the bank, and the manner in which they 
were to be drawn out. This construction, therefore, cannot 
prevail. 

For these reasons, I think the pleas are bad, and that the plain- 
tiffs are entitled to judgment on the demurrers. 

The rest of the court concurring, judgment for the plaintiffs. 



